INTRODUCTION
Consider this scenario. An insured tortfeasor is sued for damages by a third party alleging she sustained damages as a result of the insured's tortious conduct. The insurer fails to properly adjust the claim or meet its obligations to protect the insured and a judgment in excess of the policy results because of the insurer's bad faith in handling the claim against its insured. The insured seeks to protect his assets and files a claim against his insurer for bad faith handling of the claim. The injured third party recovers the excess he is due from the insured who, in turn, may recover from the insurer if it acted in bad faith. 2 Consider this slightly different scenario. An insured tortfeasor is sued for damages by a third party alleging she sustained damages as a result of the insured's tortious conduct. The insurer fails to properly adjust the claim or meet its obligations to protect the insured and a judgment in excess of the policy results because of the insurer's bad faith in handling the claim against its insured. The insured, however, is "judgment proof" with little or no assets to satisfy the judgment in excess of the insurance coverage. The injured third party cannot 3 recover the excess she is due because the insured has no assets. Left without full remedy because of the insurance company's actions, the injured third party unfairly suffers.
Although it is true that the insured might assign his claim for bad faith to the injured party thereby allowing the injured party to proceed against the insurer for its bad faith, in order for an assignment to occur, the insured tortfeasor must be willing to make the assignment. 4 So, what remedy does a third party have when the tortfeasor is unwilling or unavailable to consent to the assignment? There are situations where the tortfeasor cannot or will not agree to assign these rights to the third party that would permit the third party to bring a bad faith action against an insurer. Additionally, when assignment is permitted by law, there are often parameters and requirements imposed before the assignment is even obtainable. Does the assignment require the injured third party to first proceed against the tortfeasor? Does the potential future assignment require the plaintiff to obtain a judgment in excess of the policy limits before the assignment is available?
Questions abound, but judicial assignment of a bad faith claim may provide a remedy to the injured third party when the tortfeasor is unwilling or unable to assign his or her rights and claims against an insurer. Thus, by permitting judicial assignment of the bad faith claim, the third party can obtain a remedy to satisfy the right to enforce a judgment. Before addressing assignment, it is important to first understand the current state of bad faith claims in insurance law.
Part I of this Article discusses insurance claims generally, and provides a background for the evolution of bad faith claims. It also details the circumstances under which bad faith claims arise, the different types of claims, and parties who may bring them.
Part II describes assignment generally and then considers assignment in the context of the bad faith claim. Additionally, this Article distinguishes the bad faith action against the insurer from the potential malpractice claim against defense counsel who is hired by the insurer in the underlying tort action to defend the insured. Further, it identifies some of the states that permit assignment of an insured's claim against the insurer to a third party through either statutory provisions or common law and discusses the differences in these enabling provisions. Also, the Article distinguishes the claims that exist to a third party from those of the first party in the bad faith context, given that bad faith arises out of the insurance contract.
Part III describes judicial assignment of debtor property and then reviews the 3. See, e.g., McNally v. Nationwide Ins. Co., 815 F.2d 254, 257 (3d Cir. 1987). 4. The idea of allowing a third-party claimant who is injured by an insured tortfeasor to step into the shoes of the insured in order to bring the insured's potential claims against his or her insurer as an avenue of recovery, referred to as an assignment, is not new. In fact, the concept of assignment can be traced back to as early as 1933. See Tyger River Pine Co. v. Md. Cas. Co., 170 S.E. 346, 348 (S.C. 1933).
states that permit assignment, which can then be divided into those that have statutory provisions addressing creditor claims and those that do not. By closely examining the language of judgment creditor statutory provisions, it can be determined if a state that permits assignment can then utilize judicial assignment to provide a remedy to those third parties who have been harmed by insured tortfeasors but cannot obtain an assignment due to the absence or unwillingness of the tortfeasor. In order to fully examine the nuances of judicial assignment of bad faith claims, this Article concludes by considering how the assignment would proceed under the creditor statutory provisions.
I. UNDERSTANDING A BAD FAITH CLAIM
Bad faith claims continue to grow as an area of litigation in the United States. At the heart of every bad faith claim is an insurer's duty to act in good 5 faith and fair dealing toward its insureds. It is basic contract law that every 6 contract, including those for insurance, inherently provides an obligation for the parties to the contract to treat each other with good faith and fair dealing. This 7 is also true when an insurer deals with its own insured, when that insured is making a claim for reimbursement for a loss, or when a third party seeks compensation from the insured for a wrong committed by the insured. In order to consider the concept of assignment of the bad faith claim, it is instructive to understand the claim itself, how it arises, and how our courts treat it.
A. The Obligation of Good Faith and Fair Dealing
"Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement." As early as 1882, it was said that the 8 rule of good faith and fair dealing "should enter into and form a part of every insurance contract." When reviewing contracts, courts contemplate the 9 obligations of both parties to the contract. Both parties are prohibited from doing anything to impair the other party's right to benefit from the contract. At the 10 heart of every claim involving insurance is the underlying contract and the duties that flow from the contract. When an insurer breaches its duty of good faith and fair dealing, it commits bad faith. However, there is not a clear definition of In the insurance context, the doctrine of bad faith first emerged in third-party liability cases. An insurer may be liable for failure to settle or compromise a 12 claim if the insurer fails to meet its duty to act in good faith or not to act in bad faith. Courts hold that an insurer's duty to act in good faith means that an 13 insurer must exercise the care and diligence of ordinarily prudent persons in the investigation and adjustment of claims. These early rulings tended to be based 14 on contract theories of implied covenants of good faith and fair dealing rather than tort theories of negligence. However, some courts define bad faith as "an 15 actual or implied awareness of the absence of a reasonable basis for denying benefits of the [insurance] policy." Thus, an insurer's incorrect assessment or 16 unfair action may not always give rise to a bad faith cause of action. This means that the insurer will not be liable for bad faith so long as its actions or inactions were reasonable. It is only when the insurer acts in a way that rises to the level of not acting in good faith that bad faith occurs. However, it is clear from case law that the definition of bad faith continues to evolve. It is important to understand 17 how bad faith claims may arise in practice before considering the availability of the claim as a possible satisfaction of a debtor judgment. Therefore, it is helpful to understand the context that gives rise to a bad faith action.
B. First-party and Third-party Claims
Bad faith claims can be divided into two categories based upon the classification of the plaintiff: first-party claims and third-party claims. (internal citations omitted); see also (Ill. 1996) ("This court has recognized that the insurer has a duty to act in good faith in responding to settlement offers.").
14. Hilker, 235 N.W. at 414 (noting in deciding whether to settle, the automobile liability insurer must "exercise . . . that degree of care and diligence which a man of ordinary care and prudence would exercise in the investigation and adjustment of claims").
15. 17. See Anastopoulo, supra note 2, at 691 ("As a result of numerous factors, the modern concept of bad faith is fluid, and no bright-line test exists to determine when an insurer's conduct constitutes bad faith. Further complicating the issue is the fact that there is no consensus among the states. Each state has its own body of law outlining the causes of action and the eligible parties.").
18. party claimants receive benefits because they are in privity of contract with the insurer, meaning they have a contractual relationship with the insurer. Third-19 party claimants generally have no direct recourse against an insurer because they are not in privity of contract with the insurer or they do not have a contractual relationship with the insurer. Since the duty of good faith flows from the 20 contractual relationship, the third-party claimant is usually left with suing the insured tortfeasor directly, and not the insurer. However, in some situations, the 21 third-party claimant may gain limited rights through an assignment agreement with the insured. It is this assignment of a claim to the third party that forms the 22 basis of a potential judicial assignment made by the court when the insured is unavailable or unwilling to make such an assignment. The first question that 23 must be addressed is how does an assignment agreement work and when is it available to a third party.
First-party claimants are insureds who enter the insurance contract to protect themselves against the risk of accidental or unavoidable loss. The first-party 24 insured submits its claim for payment under the provisions of the insurance contract for such losses. Conversely, insurance companies are in business to 25 maximize profits, either for the company itself or for their shareholders.
26
Insurance companies increase profits in two ways: cutting costs and generating income. The simplest way for an insurer to cut costs is to decrease the number 27 of claims paid. It is this conflict between an insurer's desire to decrease the number of claims paid and an insured's need to have claims paid fairly and promptly that often results in actions that give rise to bad faith claims by firstparty insureds against their insurers. Often the questions at the heart of a bad faith action center around whether the insurer acted reasonably in handling the claim and in determining whether to pay the insured's claim so as to satisfy its duty of 19. Brethorst v. Allstate Prop. & Cas. Ins. Co, 798 N.W.2d 467, 480-82 (Wis. 2011) (addressing the necessity of contractual privity, explaining that a breach of contract by an insurer is a "fundamental prerequisite" for a first-party bad faith claim because a "first-party bad faith [claim] cannot exist without some wrongful denial of benefit under the insurance contract"). insurer's duty is to pay an insured the amount demanded in order to avoid a bad faith claim. Rather, the insurer's duty is to act reasonably and in good faith 29 toward its insured.
30
The third-party claimant also factors into the conflict between insureds, who wish to have claims settled fairly and promptly, and insurers, who wish to protect profits. Since insurers have an interest in protecting the assets of their companies, shareholders, and policyholders and avoiding or minimizing payments on claims, there is pressure to deny, delay, or minimize these payments. This not only 31 includes claims made by their own first-party insureds, but also claims by and payments to third-party claimants who are injured by the insured tortfeasor. If a third party's claim for loss is denied or delayed, he has little recourse but to pursue tort actions against the first-party insured tortfeasor in hopes of obtaining a settlement or judgment that sufficiently compensates him for the injuries sustained.
Over time, as insurance claims increased and the tension between the needs of insureds and the desires of the insurers grew, cases began to emerge that dealt with insurers' breaches of their duties in the handling of claims. A California 32 case, Gruenberg v. Aetna Insurance Co., is recognized as one of the first cases 33 to allow a first-party claim for bad faith by an insured against its insurer. The 34 insurer in the case denied the plaintiff's claim for loss covered by the policy on the basis that the insured was involved in the fire that destroyed his property.
35
Gruenberg was one of the first cases to find that in every insurance contract there is an implied covenant of good faith and fair dealing, and this duty applied equally whether the insurer is dealing with claims by third persons against the insured or with claims made by the insured him or herself seeking coverage for his or her own loss. However, a gap still remained for third-party plaintiffs who were not in privity of contract with the insurer and therefore had no right to bring a breach of contract claim or a bad faith action against an insurer. Further, there were no protections for the third party who obtained an excess judgment against a firstparty insured but who could not collect that judgment because the first-party insured tortfeasor was either unavailable, due to the fact that the tortfeasor had left the jurisdiction and could not be found, or was unable to pay the judgment because he did not have sufficient means to do so. Courts and legislatures were 52 left to develop a means for a remedy for the third party in such a situation. In 53 other words, when a third party has gone through the process of obtaining the excess judgment, what means are available to collect that judgment? In order to address this inequity, the concept of assignment was developed. It is helpful to 54 understand the evolution of assignment and how it is implemented.
II. ASSIGNMENT: HOW IT WORKS

A. Assignment Generally
An assignment is "a transfer of property or some other right from one person . . . to another . . . , which confers a complete and present right in the subject matter to the assignee. He is subject to all the equities and burdens which attach to the property assigned because he receives no more and can do no more than his assignor.").
58. See R.D. Hursh, Assignability of Claim for Personal Injury or Death, 40 A.L.R.2d 500 § 3 (1955) ("It seems that few legal principles are as well settled, and as universally agreed upon, as the rule that the common law does not permit assignments of causes of action to recover for personal injuries."), superseded in part by Andrea G. Nadel, Assignability of Proceeds of Claim for Personal Injury or Death, 33 A.L.R.4th 82 (1984) ("In the following cases, the courts, although acknowledging the nonassignability of a personal injury claim, drew a distinction between an assignment usually will be permitted unless expressly prohibited. This 59 prohibition may be explicitly stated as a provision of the contract or may be barred by some other operation of law. The effect of the assignment is to 60 extinguish the contractual relationship between the assignor and the other party to the contract and create privity between the third-party assignee and the other party to the contract. Additionally, the assignee does not receive rights greater 61 than those of the assignor and the other party to the contract does need to agree to the assignment. In essence, the assignee steps into the shoes of the assignor 62 and obtains the same rights and privileges held by the assignor, not more or less.
63
Assignment is not generally applied to torts as it is deemed against public policy. However, it is recognized that if a right of action arising out of tort 64 would survive in statute to the injured party's personal representative, it may be assigned; or in simpler terms, "survival is the test of assignability of a right." 65 Therefore, in the context of the insurance claim, when a plaintiff believes the defendant may have causes of action against his insurance company for the insurer's failure to defend its insured and properly protect the insured's interests in an underlying action, the plaintiff may seek an assignment of that claim. South assignment of the cause of action itself and an assignment of the proceeds of whatever recovery is had in such an action, and found the latter enforceable."). Gen. Ins. Co., 448 P.2d 554, 557 (Or. 1968) ("Even if the insurer's breach of its reciprocal obligation of good faith may be said for certain purposes to be tortious, the cause of action arising from such breach is one that affects the insured in his property, as distinguished from his person, and so ought to be as capable of assignment and survival as any other contract right.").
72. Picadilly, Inc. v. Raikos, 582 N.E.2d 338, 340 (Ind. 1991) ("The common law in most states today, including Indiana, teaches that any chose in action that survives the death of the assignor may be assigned."). assignment of a tort action would be permissible. We turn now to the specific assignment of the bad faith claim. It is important to understand the treatment and availability of a bad faith action by states in order to determine whether it can be assigned and thus available for judicial assignment by the courts.
B. Assignment of Bad Faith Claims
Bad faith claims can be brought as either a contract action, a tort action, or both, but recovery is limited to either contract or tort, but not both. However, some states limit a plaintiff's claim to either contract or tort. Other states permit 73 the plaintiff to bring the bad faith action in both contract and tort contemporaneously and then elect between the two as to which claim, contract or tort, the plaintiff wishes to receive damages. A minority of states do not permit 74 bad faith claims at all. In such states, there obviously would not be the 75 opportunity for assignment, but these states are few. However, even if a state permits bad faith claims, not every state permits assignment of an insured's action against the insurer to the third-party plaintiff. Therefore, analysis is needed to 76 determine if a state permits bad faith actions, in what capacity the state permits them, as well as the availability of assignment.
The concept of assignment of a bad faith claim can be described as where, in lieu of seizing the first-party insured or defendant's personal assets to satisfy a judgment obtained in the underlying action, the third-party plaintiff may offer to accept an assignment of these claims in exchange for entering into a covenant not to execute the judgment against the defendant personally. Although this 77 settlement appears to be in the best interest of both parties because it (1) allows the third party to step into the shoes of the insured and proceed by bringing an action against the insurer for failing to promptly and fairly settle the underlying tort action and (2) offers the insured relief of the potential for execution against his personal assets, assignment does not always occur. For example, while the third-party plaintiff and the first-party insured or defendant might both benefit from such an assignment, the insured or defendant's attorney may be unable or unwilling to communicate this offer to the defendant because the insured is unavailable or the attorney's interest (and the interest of the insurer) is not aligned with those of the insured regarding assignment of a claim against the insurer. Thus, when the attorney is unable or unwilling to gain the permission of the insured to agree to the assignment, although it would be in the insured's best 73. See Anastopoulo, supra note 2, at 699-786 (examining state insurance laws and, in part, whether the state recognizes an action in tort for bad faith).
74. interest, the assignment will not occur.
Generally, by permitting assignment, states provide protection for third-party plaintiffs who successfully pursue tort actions against judgment-proof insureds. Further, assignment of bad faith claims may incentivize an insurer against committing bad faith in negotiating the settlement of the tort action and provide protections to the third-party claimant, even though the third party lacks privity of contract with the insurer. However, there are concerns associated with permitting assignment. The primary concern in many cases involving an assignment of the first-party insured's actions against his insurer is the risk of collusion between the third-party plaintiff and the insured. This is especially 78 true when the insured is protected against tort liability by an agreement not to execute a potential judgment prior to the entry of the judgment in the underlying tort action. Courts often are concerned that when the insured faces no threat of 79 satisfaction of the judgment against him, he has little incentive to challenge the third-party plaintiff and may even collude with the plaintiff to obtain that judgment in consideration of facing no risk. In Fowler v. Hunter, the South 80 81
Carolina Supreme Court considered this concern and while acknowledging the risk of collusion, the court recognized the public policy consideration of facilitating settlement agreements between parties and permitting assignment of certain claims, such as bad faith. Specifically, the court noted when considering 82 assignment and concerns about collusion, "the existence of conflicting approaches to this issue throughout the country reflects a balancing of policy considerations." Thus, the court reasoned that absent some evidence of collusion 83 between the parties, the public policy in favor of settlement outweighs these concerns. Some states permit assignment of claims and, more specifically, 86. Mid-Am. Bank & Trust Co., 587 N.E.2d at 82-83 (explaining truck driver assigned his claims against the insurer to the plaintiff in exchange for a covenant not to execute the judgment against him), limited by Stevenson, 628 N.E.2d at 813 (limiting Mid-America to its facts and stating it is not the rule where the question of insurance coverage is at issue). The court stated that where the insurance company "can reasonably examine a set of facts and determine that the incident or occurrence which is the substance of the underlying controversy is not one contemplated by the insured's breach of contract claim for bad faith or negligent refusal to settle may be assigned," but that assignment does not extend to a tort action. Additionally, 87 other states, such as Missouri, provide that while a third party has no direct right to sue an insurer, he can bring the claim if the insured assigns that right to the third party. However, assignment in Missouri is also limited to situations where 88 the insurer has first undertaken the defense of the insured. Similar to Missouri, 89 Oregon generally only permits assignment where third-party claims arise when the insurer assumes the defense of the insured. Therefore, as a prerequisite to the 90 assignment, the insurer must have undertaken the defense of the claim, thus acknowledging that the third-party's claim against the insured falls within the coverage and the insurer is engaged in the handling of the claim. Oregon and Missouri, therefore, recognize that the insurer can be held responsible for its actions in handling the claim and potentially subject to assignment to the third party when it controls the defense and thus the right to settle. These states build 91 in a protection for the insurer by subjecting the insurer to potential claims by the third party only when it has engaged in not only handling the claim, but also controlling the defense.
Not all states require the undertaking of the defense as a prerequisite to assignment of the bad faith action. Some states permit assignment to the third party as a means to protect the third-party claimant. For example, Colorado 92 provides for assignment to third-party claimants. As with most states, Colorado 93 law does not permit a direct action by a third-party claimant against an insurer and, therefore, the only way a third party can recover for the actions of the insurer policy, then it does not owe the same kind of duty as that required by . . . App. 1976 ) (indicating for a bad faith failure to settle claim to exist, the insurer must first assume control of the defense of the claim against the insured). Thus, it logically follows that if the insurer must assume control of the defense for the claim to exist, it must also assume control of the defense for an assignment to occur. In other words, the claim must exist before the assignment of the claim can occur.
90. See Georgetown Realty, Inc. v. Home Ins. Co., 831 P.2d 7, 13-14 (Or. 1992) (explaining the third party's claim against the insurer arises out of the insurer's duty to meet the ordinary standard of care when defending its insured); see also Groce v. Fid. Gen. Ins. Co., 448 P.2d 554, 557 (Or. 1968) (holding the insurer's breach of the obligation to perform under the policy in good faith is "as capable of assignment and survival as any other contract right").
91. excess judgment against the insured tortfeasor before assignment is permissible. The requirement of the excess judgment as a prerequisite to assignment builds in protections and creates burdens simultaneously. In considering the requirement of the excess judgment from the insurer's perspective, it allows the insurer the opportunity to control both the litigation as well as the opportunity for settlement throughout the litigation. However, it places a burden on the third-party claimant by requiring the third party to first proceed with litigation against the tortfeasor, proving not only liability but also that the damages exceed the coverage, and then proceed to obtain the assignment. South Carolina also permits assignment. Assignment in South Carolina has 100 been upheld even when the policy itself conditions assignment of any interest under the policy only on consent of the insurer. Policy language restricting an 101 insured's right to assign his or her claims is not unusual. South Carolina courts considered the permissibility of these restrictions through policy language against the public policy in favor of assignment of these claims. In other words, the 102 court determined that assignment was permitted where insurers attempted to circumvent tort law by restricting an insured's right to bring or assign a bad faith action through policy language that stated that the plaintiff, with the consent of the insurer, can only bring the action. denied settlements, no appropriate or sufficient communication, being forced to file litigation when settlement was reasonable, or being required to obtain a jury verdict. The third-party claimant can assert these allegations against the insurer in addition to their ability to step into the shoes of the insured through assignment and assert the claims of a first-party insured. The first-party claims would be different from those of the third party and may include claims such as failure to protect the interests of the insured, failure to communicate a settlement demand, requiring the insured to endure litigation when settlement was reasonable, and exposing the assets of the insured to a potential judgment. Thus, although Florida allows for a direct action by a third-party plaintiff against an insurer for his damages, this would not eliminate the ability of the third party to seek 115 assignment, and potentially judicial assignment, of the first-party claimant's actions against the insurer for the separate damages of the insured as well. Therefore, the third-party plaintiff would gain additional protections and the insured would have the ability to either pursue his or her potential damages against his or her insurer, or assign these claims to the third party. Although states have taken different approaches to providing avenues for the protection of third-party plaintiffs, including assignment of the insured's bad faith claim, the availability and parameters for assignment vary. It is recognized that 116 assignment of bad faith claims may encourage settlement between the first-party insured and the third-party plaintiff, but assignment of the bad faith claim may not be the only claim available. Due to the important role of the defense 117 attorney in negotiating a settlement or facilitating an assignment, the actions of the attorney must be scrutinized as well. The role of the defense attorney regarding a bad faith claim is an important consideration and therefore a discussion is merited.
C. Malpractice Claims and Assignment
Although the bad faith claim may be the larger prize when it comes to assignment, a malpractice claim may be the bigger stick. Thus, it is important to understand the potential malpractice claim and how it interacts with the bad faith action and any potential assignment. There are three areas where a possible malpractice claim may arise in the context of a third-party claim against an insured for the actions of the attorney hired to defend such a claim. The most critical areas involve: 1) preserving attorney-client privilege especially in coverage disputes, 2) conflicts of interest, and 3) consultation and consent, particularly as it relates to consultation with the insured as well as the insurer regarding settlement. In other words, did the defense attorney keep the insured 118 adequately informed about offers of settlement and did the attorney sufficiently advise the insurer about settlement, when settlement was available? Conflicts of interest are inevitable in insurance litigation. A conflict of interest will usually 119 arise in the insurance context when a practitioner finds himself representing more than one individual or entity, and his representation of one is impacted by his representation of the other. Indeed, the insurance defense lawyer will, at one 120 point or another during his career, unavoidably find himself asking whether he represents the insurer (who pays the bills and to whom he owes a duty) or the insured (to whom he is beholden as the insured's fiduciary) in the tripartite relationship. The malpractice claim may arise when the insured believes that 121 the defense attorney has not effectively represented the interests of the insured, and rather has worked for the benefit of the insurer to the detriment of the insured. In such cases, the insured may bring an action for bad faith against the insurer as well as possibly a malpractice claim against the defense counsel for failing to adequately represent his or her interest. The defense attorney, hired 122 by the insurer under its contractual duty to defend an action against the insured that falls within the coverage, is not discharged of the duty to represent the interests of the insured just because the insurer is paying him. One court 123 described this tripartite relationship as follows:
The duty to defend in a liability policy at times makes for an uneasy alliance. The insured wants the best defense possible. The insurance company, always looking at the bottom line, wants to provide a defense at the lowest possible cost. The lawyer the insurer retains to defend the insured is caught in middle. There is a lot of wisdom in the old proverb: He who pays the piper calls the tune. The lawyer wants to provide a competent defense, yet knows who pays the bills and who is most likely to send new business. This so-called tripartite relationship has been well documented as a source of unending ethical, legal, and economic tension.
124
States have adopted ethics standards to address the tripartite relationship where a defense attorney is hired and paid by an insurer to represent the interests In the usual tripartite insurer-attorney-insured relationship, the insurer has a duty to defend the insured, and hires counsel to provide the defense. "So long as the interests of the insurer and the insured coincide, they are both the clients of the defense attorney and the defense attorney's fiduciary duty runs to both the insurer and the insured." The insurance defense attorney is placed in a position of conflict, however, when issues of coverage are asserted by the insurer through a reservation of rights. 130 Therefore, when the insurer undertakes its duty to defend, but reserves its right to later dispute coverage through a reservation of rights, the insurer and defense counsel still owe a good faith duty to the insured. Not only does the attorney have a duty in such situations, but the question of where the attorneyclient privilege begins and ends becomes an ethical dilemma for the attorney, as well. This may also result in a malpractice claim against the attorney. For 131 example, when the plaintiff makes a claim against the insured and offers to settle within the policy limits, a conflict of interest may arise. The insured wants to 132 settle within policy limits to avoid excess judgments, while the insurer lacks the same incentive because it may potentially not be liable for the excess amount and believes that its exposure is limited to the policy limits. Some states provide avenues that can make the insurer liable for an excess judgment, nonetheless a conflict can be created. A California case, Lysick v. Walcom, addressed this 133 134 very issue. In Lysick, the insured's liability policy had a limit of $10,000, and after the insurer refused to settle a suit against the insured, the defendant won a $225,000 judgment. The insured subsequently sued the insurer for breach of court held the attorney owed the insurer and the insured a duty of care, and he breached that duty by failing to communicate with the insured regarding settlement negotiations and by insisting the insurer pay the policy limits by settling.
139
Lysick is an example where the attorney failed to take the appropriate steps when confronted with an out-right conflict of interest due to the incompatible interests of the client (the insured) and the employer (the insurer). The attorney 140 should have withdrawn from representing both. Even if he had tried to persuade the insurer to pay the policy limits, the attorney would be acting in complete contravention to the insurer's interest. In such a situation, the only acceptable path would be withdrawal.
Even in states that provide that the insurer pay an excess judgment when it has made the decision not to settle a claim against its insured within the policy limits, this does not obviate the duty of the defense attorney regarding his or her duty to the insured. In other words, the malpractice claim may still survive 141 against the attorney, even when the insured is not obligated to pay the excess judgment obtained by the third party at trial. Regardless, the insured has suffered damages, including enduring litigation as a result of the insurer's decision not to settle the claim within the policy limits and the potential exposure of his or her personal assets. Thus, although the third-party plaintiff may be required to obtain an excess judgment against the insured as a predicate to seeking an assignment of the bad faith claim, the actual responsibility for paying the judgment is not a requirement for assignment of the bad faith claim nor does it seem so for assignment of the malpractice action either. Therefore, both claims, the bad faith action and the malpractice claim, may be available for assignment regardless of the status of the excess judgment. However, the assignment of a malpractice claim against an attorney handling the underlying action is often limited. In a recent South Carolina case considering assignment of malpractice claims in such a situation, the court stated, "The majority rule in other jurisdictions is to prohibit the assignment of legal malpractice claims between adversaries in the litigation in which the alleged malpractice arose." Citing concerns over the costs to society outweighing the 142 benefits, the majority of states have held that overriding public policy concerns render these types of assignments invalid. "The most common reason other 143 courts have declined to permit assignments of legal malpractice claims is to avoid the risk of collusion between the parties."
Courts have reached different 144 conclusions regarding concerns about collusion between the parties as it relates to the availability of assignment. States that permit assignment of bad faith 145 claims have determined that public policy in favor of settlement outweighs those concerns, while finding the risk of collusion between the parties to be too great when considering permitting assignment of malpractice claims in this area.
146
Thus, the assignment of the malpractice action may not be permissible in every state. Nonetheless, states continue to review the possibility of permitting assignment of malpractice claims. Therefore, it is important to understand the issues surrounding the possible malpractice action and its potential availability to be joined with a bad faith action against the insurer. If concerns about possible collusion between the parties are outweighed by public policy, it is likely courts that permit assignment of bad faith actions may permit the assignment of the malpractice claim also.
III. JUDICIAL ASSIGNMENT
A. Judicial Assignment of Defendant/Judgment Debtor's Right to Plaintiff/Judgment Creditor
W hen considering the possibility of an assignment of defendant's right, the first step in the process is to consider how the assignment would manifest in the course of a case. Perhaps the most illustrative case in the area of assignment of a claim is Gallegos v. Malco Enterprises of Nevada, Inc. In Gallegos, Nevada 147 recognized the assignability of the tortfeasor's bad faith claim against his own insurer to the third-party plaintiff. Gallegos, the driver of a rental car, was 
159
The Nevada Supreme Court held that not only was the assignment of the bad faith claim proper, but also found assignment of any suit was appropriate under the statute as a remedy for the plaintiff/collector. Further, the court held an Finding that the third-party plaintiff was entitled to the involuntary assignment of the tortfeasor's rights as a first-party insured and claims against the insurer for bad faith provided the plaintiff with a remedy where he had no other. Prior to the Gallegos decision, the Nevada courts laid the groundwork for judicial assignment of bad faith claims in early cases, which contemplated the Nevada statutes. In Greene v. Eighth Judicial District Court of Nevada ex rel.
164
County of Clark, the issue of the case focused on whether the district court 165 exceeded its jurisdiction, but the court was instructive as to how a judge can order property toward satisfaction of the judgment.
The court noted the statute 166 provides that a judge may order "any property of the judgment debtor to be applied toward satisfaction of the judgment." It is this language that is so 167 instrumental to a judicial assignment. The court relies on this language in applying judicial assignment of a tortfeasor's bad faith claim to the third-party plaintiff who wishes to step into the shoes of the insured and pursue the bad faith claim against the insurer, when either the tortfeasor is unavailable or unwilling to make such an assignment. Traditionally, courts may assign property of a defendant/judgment debtor to the third-party plaintiff/judgment creditor in satisfaction of the debt. Extending to the judgment debtor, to be applied toward the satisfaction of the judgment, except that the earnings of the debtor for his personal services cannot be so applied.
173
South Carolina has long recognized a chose in action as property. Therefore, 174 choses in action for bad faith and breach of contract are subject to judicial assignment. When considering the assignment of a bad faith claim, the court need only consider whether the defendant has choses in action against his insurer, including but not limited to bad faith and breach of contract. These choses in action can be defined as property held by the defendant under statutory provisions of a judgment collection statute. As such, property, including choses in action, 175 should be available for assignment to fulfill, at least in part, the plaintiff's judgment against the first-party defendant tortfeasor insured. These claims, defined as property, are excepted from the plain language of such statutes or any subpart and do not qualify as earnings for personal services. Thus, the causes 176 of action are assignable as a right by the court to the third party as any other property of the debtor would be. Additionally, when the third-party plaintiff is 177 considering a strategy that may involve assignment of the insured's bad faith action, the plaintiff must carefully analyze how the state defines property pursuant to its statutory scheme. Therefore, it is important to review and understand the state's specific language in the debtor statutes addressing the availability of property for assignment in satisfaction of a debt. Property is broadly defined in the legal context as "[n]ot only money and other tangible things of value, but also . . . any intangible right considered as a source or element of income or wealth." The issue that must be addressed is whether the state's 178 definition of property includes possible choses in action or potential claims.
In an example of the judicial assignment of property pursuant to the statute, South Carolina contemplated its provision in the following case regarding a creditor who sued a debtor to recover an account due. The court issued an order order "non-exempt property of the judgment debtor in the hands of a third party or owed to the judgment debtor to be applied toward satisfaction of the judgment." Therefore, in assigning the deposits of the debtor to the creditor, the 184 creditor was granted a remedy to satisfy his judgment, or a remedy to his right in obtaining the judgment.
185
South Carolina is not alone. Other states that permit assignability of bad faith actions also have judgment collector statutes. The question remains as to 186 whether the language of the statute provides for a definition of property to include an action in chose. This appears to be instrumental in the permissibility of judicial assignment of a bad faith action. Thus, it is instructive to review the particular language of statutory provisions similar to those of Nevada and South Carolina in order to determine if a state might provide an avenue to judicial assignment of a bad faith claim.
B. States with Debtor Creditor Statutes
Review of debtor statutes is an important step in determining the availability of judicial assignment. Nevada and South Carolina are not alone with regard to judgment debtor statutes. Most states have some form of statutory language for the protection of a creditor against a debtor. There are a number of other states with similar statutory provisions regarding assignment of debtor claims. California is one such state. California has two statutes involving the satisfaction of debts. Specifically, the California code provides: A recent California case contemplated the application of this statute not only to property and assets currently owned by the debtor, but also to future proceeds of a judgment debtor. In the case, plaintiffs moved to enforce their default "assigning all or part of any right to payment due, or to become due to Burrell, arising out of his activities as an entertainer." The court noted that assignment 195 from a third-party obligor is appropriate "where a judgment creditor can identify a person or entity which is obligated to make payment to the judgment debtor, and where that right to payment is assignable." To determine whether an 196 assignment is appropriate, the court may consider all relevant factors. Further, 197 in applying the statute, the court held "Section 708.510 allows a judgment creditor to reach a judgment debtor's assignable property, such as payments that are due or will come due, but there must be 'some degree of concreteness to the expected payment' for Section 708.510 to apply."
Thus, it would seem 198 reasonable to permit a court to assign a debtor's bad faith action against its insurer in the same manner. The opportunity for future payment is not the value of property, rather it is the claim itself, which has value because it allows the third party a remedy to pursue satisfaction of the judgment. Similarly, other states have provisions to protect creditors and provide pathways for the satisfaction of debt. North Carolina has creditor statutes that 199 address assignment of property. Specifically, the North Carolina statute provides:
The court or judge may order any property, whether subject or not to be sold under execution (except the homestead and personal property exemptions of the judgment debtor), in the hands of the judgment debtor . . . , to be applied towards the satisfaction of the judgment; except that the earnings of the debtor for his personal services . . . cannot be so applied. 200 Thus, review of the statutory provisions is important in evaluating judicial assignment of a bad faith claim. Once analysis of the availability of assignment of property for satisfaction of debt is complete, the next issue to consider when contemplating judicial assignment is the availability of pursuing a bad faith claim itself. Not every state permits an insured to bring a bad faith action against its In other words, the court ruled that the plaintiff must show something more than a mere refusal to pay in order to recover punitive damages-the plaintiff must show: (1) a refusal to pay after recognition of a valid claim; (2) bad faith; and (3) aggravating or outrageous conduct. Generally, an insurer acts in bad 206 faith when its refusal was "not based on honest disagreement or innocent mistake." The court indicated that something more was needed than simply a 207 refusal to pay. "Aggravation" has been defined to include fraud, malice, to such Thus, in addition to the potential avenues of recovery that rest primarily upon common law, the North Carolina General Statutes provide a mechanism by which wronged insureds can recover for the bad faith committed by their insurers.
212
Working together, the Unfair Claim Settlement Practices Act, 213 and the Unfair Trade or Deceptive Practices Act (UTPA) create a private right of action that 214 allows a plaintiff to reference the behaviors outlawed by the Unfair Claim Settlement Practices Act in a claim brought pursuant to the UTPA. Therefore, North Carolina law allows a plaintiff harmed by an insurer engaging in actions outlawed by the Unfair Claim Settlement Practices statute to pursue a claim by filing a private right of action alleging violations of the UTPA. The allegations 215 must be pled properly pursuant to the statutory provisions. Thus, a benefit to 216 bringing a bad faith claim under the statute is that a successful plaintiff may seek both treble damages and attorneys' fees.
217
North Carolina is just one example of the divergent approaches states have taken to bad faith claims. While seemingly a state with a statutory path, North Carolina actually utilizes a combination statutory and common law approach. Therefore, examining a state's approach to bad faith claims is an important step in the analysis before proceeding to a determination as to the availability of judicial assignment.
C. Pre-requisite: Excess Judgment
The path for a plaintiff to seek judicial assignment of the bad faith action requires careful planning and analysis not only by the court but also by the thirdparty plaintiff. Consideration of the viability of the availability of the bad faith action is only the first step for the third-party plaintiff when contemplating an approach that utilizes an assignment of the claim. Another crucial step in the process appears to be the obtainment of the judgment itself or the act of creating the debt owed that provides the pathway to the debtor creditor statute. For there 218 can be no assignment in satisfaction of a judgment without the third-party plaintiff obtaining a judgment against the insured tortfeasor. A judgment in excess of the policy limits is the vehicle by which a third party creates the debt, then utilizes the debtor statutes to obtain a judicial assignment to satisfy that debt. Therefore the judgment, and it must be an excess judgment, against the 219 tortfeasor is a prerequisite to the application to the court for assignment of the bad faith claim. The excess judgment is important because it functions to expose 220 the insured to a portion of the debt that may not be covered by insurance. Insurance purchases are driven by the fear of insureds that a judgment against them will result from some fortuitous act creating liability and that a judgment will create a financial burden on the insured. It is this fear that partially drives 221 the insurance market.
IV. CONCEPTS AND APPLICATION
We turn now to an actual case to explore the concepts and consequences of judicial assignment of a bad faith claim and how it might work in practice. In Bales v. Martinez, the tortfeasor was an undocumented foreign national living and working in the United States. He had a driver's license and had purchased 223 automobile insurance through Northbrook Insurance Company for liability coverage.
The plaintiff was operating a motorcycle.
As the plaintiff 224 225 226 proceeded through an intersection, the tortfeasor continued through the same intersection, striking the plaintiff who died at the scene from his injuries.
227
The plaintiff contended that liability was not at issue under the facts.
228
Plaintiff filed a wrongful death action but the defendant failed to answer and default was entered subsequently. A default judgment was entered in the 229 amount of $1.9 million. Defendant's insurance company then filed a motion to 230 set aside the default judgment. The court granted the defendant's motion to set 231 aside the default judgment and the matter was tried in the defendant's absence. 232 Importantly for consideration of the judicial assignment, the question remains: How does the plaintiff now satisfy the judgment he obtained after a lengthy trial? Equally troubling was the fact that the insurer elected to set aside the default judgment of $1.9 million without the consent of the defendant, then exposed him to a jury verdict in the amount of $50 million, a difference of over $48 million.
244
Without the defendant's presence, his attorneys could not agree to an earlier assignment despite the fact that it was in the best interest of both parties. This scenario is precisely when judicial assignment may be the most equitable and fair approach. By moving for judicial assignment of the defendant's bad faith action against the insurer, the plaintiff has the opportunity to step into the shoes of the insured and proceed to hold the insurer accountable for its handling or mishandling of the claim. Therefore, the assignment provides a 245 remedy, not for collecting the excess judgment, but for holding the insurer accountable for its actions towards its insured. If the insurer in this case had considered the possibility of a judicial assignment of the insured's claims for bad faith, would it have acted differently? Would the potential for assignment had deterred the insurer from seemingly acting only in its own interests? These are questions that can only be answered when third-party plaintiffs have the opportunity to utilize judicial assignment of the insured's bad faith claims. By employing existing statutes and laws, the plaintiff, who often has no other means to hold the insurer accountable for the handling of the claim, may potentially do so through judicial assignment. Also, the insurer, knowing of the possibility for 246 assignment, may have the incentive to act not only in its own interests, but also in those of the insured, even when that insured is absent. The Bales case offers a clear illustration of how the concept and the application of a potential assignment of the first-party bad faith action to the third-party plaintiff would work and how it could influence the actions of all the parties, including the defense attorneys, in achieving a resolution that is beneficial to all. the hands of the tortfeasor, and second, by enduring a trial and obtaining a judgment that is uncollectable against the first-party defendant. Permitting the 250 third-party plaintiff to seek satisfaction of a judgment through assignment does not offend principles of equity and justice. Rather, permitting such an action 251 furthers these goals. However, there are several steps along the way that a third 252 party must pursue before seeking a judicial assignment. Before proceeding, the third party must first investigate the statutory scheme in order determine how a state's statute defines property available for satisfaction of a judgment, whether the state permits bad faith actions, and whether the state provides for assignment.
253
A plaintiff, who first sustains injury due to the negligence of a tortfeasor, then endures the rigors of litigation in order to obtain a judgment against the tortfeasor, only to have the judgment unenforceable due to the absence or inability of the tortfeasor to pay, is put in a position that is possibly more difficult than when he started the action. By permitting a court to assign the bad faith claim and the possible malpractice action against the defense attorney, the plaintiff is granted an avenue of recovery for his or her right, where there is little other chance of collecting on the judgment. When the statute permits assignment, then the 254 plaintiff is afforded another approach through which he can seek satisfaction of the judgment. Judicial assignment permits the plaintiff opportunity to fully 255 recover not only for the negligence caused by the tortfeasor, but also for a breach of the duty of good faith and fair dealing by the insurer and possibly for a breach by the defense attorney in the handling of the litigation of the claim. Also, the 256 threat of a possible assignment of the bad faith claim may act as a deterrent to ensure that the insurer acts reasonably and fairly with the plaintiff. 257 Additionally, the possibility of an assignment of the malpractice action may encourage defense attorneys to reasonably try to settle claims against their client, the tortfeasor, when it is in the interests of the insured.
Thus, judicial 258 assignment seemingly furthers equity and justice, provides a remedy for a right, and is often in the best interest of both the third-party plaintiff and the insured/tortfeasor defendant. 
